
   
 
 

         
MEMORANDUM 08-124                              SEPTEMBER 25, 2008 

 
      TO:    HR Policy Prime Representative 
   Associate Representatives 
   Washington Representatives 
   Employment Rights Committee 

          
                     FR:    Jeffrey C. McGuiness 
                 President 
 

      RE:   HR Policy-Supported “ADA Amendments Act” Offers  
     Balanced Approach to Revising the ADA   

 
S.3408 Clarifies When an “Impairment” Is Severe Enough to Warrant Statutory 

Protection as a “Disability” 

 

On September 25, 2008, President Bush signed the ADA Amendments 
Act (ADAAA) into law. It began in the House, when on June 25, 2008, the 
ADAAA (H.R. 3195) passed by a vote of 402 to 17. Shortly thereafter, 
Senators Harkin (D-IA) and Hatch (R-UT) introduced a slightly different 
version of the ADAAA (S. 3406), which passed the Senate by unanimous 
consent on September 11, 2008.  On September 17, 2008, the House 
passed the Senate version by an unopposed voice vote. The ADAAA is a 
compromise worked out between HR Policy, other major business 
organizations and disability groups. In the negotiations, the Association 
was guided by our Employment Rights Committee, chaired by Sue 
Lueger, Vice President, Human Resources, Northwestern Mutual.   

ADARA would have been an overreaching expansion and sweeping 
rewrite of the Americans With Disabilities Act (ADA) requiring employers 
to provide “reasonable accommodations” to any impairment, regardless of 
its severity.  By contrast, the ADAAA would: 

• Maintain the current definition of disability but refine the 
level of severity impairments must reach to substantially limit 
a major life activity;   

• Consider a disability to be protected even if the individual has 
taken steps to mitigate its effects, with the exception of 
eyeglasses; and  

• Clarify when a discrimination claim is limited to employment 
actions (hiring, firing, promotions, etc.) without triggering a 
reasonable accommodation requirement.  

       The following memorandum provides an overview of the ADA, 
explains how ADARA would have radically changed the law, and 
provides an analysis of the more measured ADAAA and the rationale for 
minor revisions of the Senate bill. ADAAA takes effect January 1, 2009. 

IN BRIEF 
The bill would ensure that 
employers would not have to 
accommodate every minor or 
moderate impairment. 

The bill would maintain the 
ADA’s requirement that 
employees prove that they are 
qualified to perform the essential 
functions of the job. 

On HRPolicy.org 
View the ADA Amendments Act 
at 
http://www.hrpolicy.org/downloa
ds/2008/HR_3195.pdf 

Policy Staff Contact 
The HR Policy Association 
staff members responsible for 
this issue area is Mike 
Peterson 
mpeterson@hrpolicy.org.  
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I.    Background on the Americans with Disabilities Act: Law and Policy 
 

An understanding of the compromise ADA Amendments Act of 2008 requires, at the 
outset, a grasp of certain fundamental aspects of the Americans With Disabilities Act 
(ADA) as well as key court decisions that have given rise to the controversy Congress is 
seeking to address. 

The ADA Prohibits Discrimination against Individuals with a “Disability” 

The ADA was signed into law1 by President George H.W. Bush on July 26, 1990, 
after being passed by substantial majorities in the House (377 to 28) and Senate (91 to 6).  
It prohibits employers from discriminating “against a qualified individual with a 
disability because of the disability in regard to job application procedures, the hiring, 
advancement, or discharge of employees, employee compensation, job training, and other 
terms, conditions, and privileges of employment.”2  A unique and critical feature of the 
ADA is its expansive definition of “discrimination” to include “not making reasonable 
accommodations to the known physical or mental limitations of an otherwise qualified 
individual with a disability who is an applicant or employee.”3 A “qualified individual” is 
one who “can perform the essential functions of the job.”4 

The law creates a protected class of individuals with a “disability” that is quite 
different from protected classes covered by other nondiscrimination statutes.  Under the 
other federal nondiscrimination statutes, it is typically easier to determine whether a 
person falls within the class (i.e., race, color, religion, sex, national origin, or age) 
intended to be protected.  By contrast, the “protected class” under the ADA is much more 
fluid.  For example, individuals can be born with disabilities or disabilities may develop 
throughout one’s life.  Similarly, a person can be disabled for periods of time and then no 
longer suffer from the disability.  As one court aptly noted, “some impairments may be 
disabling for particular individuals but not for others, depending upon the stage of the 
disease or disorder, the presence of other impairments that combine to make the 
impairment disabling or any number of other factors.”5  Because of the unique and fluid 
nature of disabilities, Congress sought clarity by drawing from the existing definition of 
“handicap” in § 504 of the Rehabilitation Act of 1973 in defining “disability” in the 
ADA.  Adopting the functional approach used under the Rehabilitation Act was intended 
to insure that an individual’s impairment have a serious impact on their daily life in order 
to be protected under the new law. 

Disabled Individual Must Be Substantially Limited in a Major Life Activity 

The ADA employs a three prong definition of “disability,” any one of which may 
establish protection under the statute:  

(1) “a physical or mental impairment that substantially limits one or more 
major life activities,”  

(2) “a record of such an impairment” or  

(3) “being regarded as having such an impairment.”6   
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An employee’s threshold burden is to establish that he or she has a condition that 
constitutes a “disability” under the ADA.7 Because of the statute’s functional definition, 
all such determinations must be made on an individualized case-by-case basis.8   

Tracking the first prong of the definition, the U.S. Supreme Court has established a 
basic test to measure whether an individual has a “disability,” which asks:  

• whether the individual’s condition is a mental or physical impairment, 

• whether the impairment limits a major life activity, and  

• whether the limitation on the major life activity is substantial.9   

For an individual to be within the statute’s “protected class,” his or her condition must 
satisfy all three elements.10   As we will see, the first element is relatively easy to 
establish so most cases hinge on the latter two. 

The Expansive Definition of a “Physical or Mental Impairment”  

     Establishing that an individual’s condition is a “physical or mental impairment” is the 
first and easiest step in determining whether the individual has a “disability.”  While the 
ADA does not define “physical or mental impairment,” courts have adopted the broad 
definitions of those terms11 promulgated by the Department of Justice (DOJ) and Equal 
Employment Opportunity Commission (EEOC). The regulations define a “physical 
impairment” as:  

Any physiological disorder, or condition, cosmetic disfigurement, or 
anatomical loss affecting…neurological, musculoskeletal, special sense 
organs, (respiratory including speech organs, cardiovascular, reproductive, 
digestive, genitor-urinary, hemic and lymphatic, skin and endocrine).12   

A “mental impairment” includes: 

Any mental or psychological disorder, such as mental retardation, organic 
brain syndrome, emotional or mental illness, and specific learning 
disabilities.13   

     There are very few exclusions from the regulation’s sweeping definition of 
“impairments.” For instance, general physical characteristics (such as eye color, hair 
color or left-handedness), common personality traits (such as being irresponsible or 
showing poor judgment),14 cultural, environmental, or economic disadvantages, 
homosexuality, bisexuality, pregnancy,15 and normal deviations in height,16 weight,17 or 
strength are not impairments.18  Similarly, “characteristic predispositions to illness or 
disease” due to social, economic or environmental conditions are not impairments under 
the ADA.19  In practice, the definition of “impairment” is so broad and its exclusion so 
infrequent that almost any physical or mental health condition —no matter how minor or 
transitory— will satisfy the impairment requirement. 20   Thus, in almost every situation 
the disability determination is made in step two and three —i.e., whether the impairment 
substantially limits a major life activity.   

An Impairment’s Limitation on a Major Life Activity Must be Substantial  

     As with “physical or mental impairments,” Congress failed to define “substantially 
limits” and “major life activities” in the statute.  As the law now stands, the determination 
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of whether an impairment affects a major life activity is guided by the U.S. Supreme 
Court’s decision in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams,21 which 
adopted a relatively narrow interpretation of these terms.   

The Court’s interpretation in Toyota of “substantially limits a major life activity” had 
several significant components: 

• an impairment is “substantially limiting” if it “prevents” or “severely restricts” 
an individual from performing a “major life activity;”22  

• the concept of “major life activity” refers to “those activities that are of central 
importance to daily life;”23   

• an impairment is “substantially limiting” if it “prevents” or “severely restricts” 
an individual from doing activities that are central to most people’s daily 
lives;24 and 

• the phrase “substantially limits one or more major life activities” must be 
“strictly interpreted to create a demanding standard for qualifying as 
disabled.”25  

The mandate to strictly interpret “substantially limits one or more major life 
activities” shocked many disability advocates because under the Rehabilitation Act the 
same definition had consistently been read broadly by the courts.26   

In determining whether an impairment is “substantially limiting” courts look at a 
number of factors.  According to EEOC regulations, to be “substantially limiting,” the 
impairment must make the individual “unable to perform a major life activity that the 
average person in the general population can perform” or the individual must be 
“significantly restricted as to the condition, manner or duration under which an individual 
can perform a particular major life activity as compared to the condition, manner, or 
duration under which the average person in the general population can perform that same 
major life activity.”27 Consequently, individuals must establish the nature, severity, and 
long-term nature of the condition for an impairment to be such that it substantially limits 
a major life activity.28 

“Major life activities,” on the other hand, have generally been broadly defined to 
include, among many others, functions such as caring for oneself, performing manual 
tasks, walking, seeing, hearing, speaking, learning, working 29 lifting, reaching,30 
thinking, concentrating,31 reading,32 or sleeping.33 Courts and the EEOC have also 
recognized that the operation of bodily functions or systems can be major life activities 
including functions such as digesting,34 engaging in sexual relations,35 controlling one’s 
bowels,36 the elimination of bodily waste,37 blood cleansing and body waste processing.38 

      By contrast, activities such as driving,39 physical exertion,40 lawn mowing,41 weight 
lifting, sport activities,42 bowling, camping, restoring cars,43 climbing,44 sweeping, 
dancing,45 skiing, golfing, painting, plastering, shoveling snow and shopping in a mall46 
were not considered of sufficient importance to the daily life of the average person to be 
“major life activities.”              
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Consideration of Mitigating Measures in Determining Whether an Individual Has a 
“Disability” 

     In ascertaining whether an individual has a “disability” under current law, his or her 
use of mitigating measures are taken into account to determine whether the impairment is 
“substantially limiting.”  In Sutton v. United Airlines, Inc.,47 and its companion cases,48 
the U.S. Supreme Court ruled that if a person takes steps “to correct for, or mitigate, a 
physical or mental impairment, the effects of those measures—both positive and 
negative—must be taken into account when judging whether that person is ‘substantially 
limited’ in a major life activity.”49  The Court concluded that, “to be sure, a person whose 
physical or mental impairment is corrected by mitigating measures still has an 
impairment, but if the impairment is corrected it does not ‘substantially limit’ a major life 
activity.”50  

Critics of the Court’s decision contended that its result was to create a Hobson’s 
choice for many individuals with disabling impairments. On the one hand, if an otherwise 
disabled person is able to reasonably control his or her condition through using mitigating 
measures, this person would lose their protection under the ADA because with the 
condition controlled they were no longer substantially limited in a major life activity.  
However, if that individual did not use the mitigating measure he or she may be 
considered disabled, but they would not be a “qualified individual” because they may be 
unable to perform the essential functions of the job.  

The Sutton decision mortified the disability community.  They noted that the ADA’s 
legislative history indicates that mitigating measures should not be taken into account.  
For example, the committee reports state that “the impairment should be assessed without 
considering whether mitigating measures, such as auxiliary aids or reasonable 
accommodations.”51  Moreover, both the DOJ and EEOC guidelines directed “that the 
determination of whether an individual is substantially limited in a major life activity be 
made without regard to mitigating measures.”52 What is more, the vast majority of lower 
court decisions including the First, Third, Fifth, Seventh, Eighth, Ninth and Eleventh 
federal circuit court of appeals held that an individual’s mitigating measures should not 
be considered in deciding whether he or she was disabled.53      

Individuals Being “Regarded As” Substantially Limited Are Disabled 

The Sutton Court also addressed the “regarded as” or third prong of the definition of 
disability.  Establishing a “disability” under the “regarded as” prong requires “being 
regarded as having such an impairment”54 that would “substantially limit one or more 
major life activities.”55   In Sutton, the Court recognized two ways individuals can satisfy 
this prong of the “disability” definition.56 An employer “must believe either that one has 
a substantially limiting impairment that one does not have or that one has a substantially 
limiting impairment when, in fact, the impairment is not so limiting.”57  Thus, a 
“regarded as” claim must be based on an employer’s perception.   

Indeed, the difference between establishing “disability” under the first and third 
prongs of the definition is that under the first prong one need only show they are 
substantially limited in a major life activity regardless of their employer’s perception. 
“Regarded as” claims, however, must be based on an employer’s perceptions or 
“misperceptions”58 about an individual’s condition.  As one court aptly noted “under the 
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regarded as prong, this Court does not even focus on disability, but on the perception of 
the employer regarding the perceived disability.”59   

Only “Qualified Individuals” Can Prevail in an ADA Discrimination Claim  

     Reasonable accommodation and disability-based discrimination claims under the 
ADA, consistent with other federal nondiscrimination laws, require that a person 
demonstrate that he or she is a “qualified individual with a disability.”60 A “qualified 
individual with a disability” is defined as “an individual with a disability who, with or 
without reasonable accommodation, can perform the essential functions of the 
employment position that such individual holds or desires.”61 To be qualified, according 
to the EEOC, a person must have the requisite skills, experience, education, licenses, etc., 
and be able to perform the essential functions of the job with or without a reasonable 
accommodation.62  

     Similar to other federal nondiscrimination statutes such as Title VII, Section 1981, the 
ADEA or the Rehabilitation Act, ADA plaintiffs bear the burden of proof in 
demonstrating that he or she is qualified.63  In a typical disability discrimination case, a 
plaintiff must show that he or she (1) has a disability (2) is a qualified individual and (3) 
suffered an adverse employment action because of the disability.64  In other words, 
disability discrimination plaintiffs must establish that they have the necessary knowledge, 
skills, abilities or licenses and are capable of performing the job.65   

     While ADA plaintiffs ultimately bear the burden of proof to establish that they are 
qualified, employers bear the burden of proving that an aspect of a job is an “essential 
function” if a plaintiff raises the issue.66 The term “essential functions” means the 
“fundamental job duties of the employment position” but does not include “marginal 
functions of the position.”67  In this regard, the courts have properly allocated the burden 
of proof on the employer to demonstrate which functions are essential, and then put the 
burden on the individual to show that he or she can do those essential functions.68 

Employers Must Provide “Reasonable Accommodations” to Disabled Employees  

     Under the ADA, an employer unlawfully discriminates against a “qualified individual 
with a disability” when it fails to make “reasonable accommodations to the known 
physical or mental limitations” of the disabled employee.69  To establish a claim for 
failure to accommodate, a plaintiff must show that: (1) she is a qualified individual; (2) 
the employer was aware of her disability; and (3) the employer failed to reasonably 
accommodate the disability.70  This standard requires the “employer and employee 
engage in an interactive process to determine a reasonable accommodation.”71   

     Employers are not required to provide the particular accommodation that an employee 
requests.72  At the very least, the employer is obliged to provide an accommodation that 
effectively addresses the disabled employee’s limitations.73  If a disabled employee 
shows that his or her disability was not reasonably accommodated, the employer will be 
liable only if it is responsible for the breakdown of the interactive process.74  As with 
determining whether a person is disabled as defined by the ADA, assessing whether an 
employee requires a reasonable accommodation and the type and nature of that 
accommodation is made on an individualized basis.   
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II.   Compromise Americans with Disability Act Amendments Replace Much 
Broader “ADA Restoration Act”  
     Soon after the Supreme Court’s decisions in Sutton v. United Airlines and Toyota 
Motor Manufacturing, Kentucky, Inc. v. Williams,75 the disability rights community 
began, in earnest, a campaign to revise the ADA.76  They asserted that these Supreme 
Court cases needed to be reversed and other protections should be added to “restore the 
broad scope of protection available under the ADA.”77 The campaign culminated with the 
introduction, on July 26, 2007, of the ADA Restoration Act of 2007 (ADARA) by Reps. 
Steny Hoyer (D-MD) and James Sensenbrenner (R-WI) in the House (H.R. 3195)78 and 
Sens. Tom Harkin (R0IA) and Arlen Specter (R-PA) in the Senate (S. 1881).   The House 
bill eventually collected 255 cosponsors, including over 50 Republicans.   

The stated purposes of ADARA were to “restore the broad scope of protection 
available under the ADA”79 and “reinstate original congressional intent regarding the 
definition of disability.”80  In truth, however, ADARA would have radically expanded—
not restored— the ADA.   

ADARA Would Have Substantially Expanded ADA Coverage and Changed the Burden of 
Proof 

Under the guise of restoration, ADARA would have gutted the ADA’s definition of 
disability of any meaningful limitation.  ADARA would have redefined “disability” to 
simply mean “a physical or mental impairment” and abolish the functional requirement 
that an impairment substantially limit one or more major life activities.  In other words, 
under ADARA, any impairment would have constituted a protected disability.  In fact, 
the terms “impairment” and “disability” were used interchangeably in ADARA.81  

As previously discussed, the definitions of physical and mental impairments are so 
inclusive that almost any health condition, regardless of how minor, would be an 
impairment.  A small scar could be a “cosmetic disfigurement.” A sprained ankle could 
be a “physiological condition affecting the musculoskeletal system,” and a simple case of 
the flu could qualify under several criteria as an impairment.  These conditions would 
have all been protected disabilities under ADARA.  Indeed, ADARA would have made 
the concept of a “protected class” on the basis of “disability” meaningless because 
virtually everyone would be protected by it. The severity of an impairment would become 
irrelevant. For example, a person with a bunion would be considered just as disabled as a 
diabetic foot amputee.  An individual with occasional headaches would be in the same 
position as a person who suffered from substantial brain damage resulting from a head 
injury.  Similarly, a person with a cut on their finger requiring seven stitches would be 
considered just as disabled as a veteran returning home from battle having lost his or her 
arm in combat. 

Under ADARA, any employee with any impairment (i.e., disability) could have 
requested an accommodation.  This would have required the employer to engage in the 
interactive accommodation process even for minor impairments, which would divert 
employers’ time and resources from addressing requests for reasonable accommodations 
from qualified individuals with serious disabilities.  Thus, an accommodation request 
from a blind individual may have to wait while employers engage in the interactive 
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process with persons having minor impairments such as the flu, an ingrown toenail, or 
even mild seasonal allergies. 

Finally, ADARA would have defied all precedents under discrimination laws by 
turning the well established burden of proof in employment law on its head.  Unlike other 
federal nondiscrimination laws, ADARA would have eliminated the requirement that a 
plaintiff establish that he or she is a “qualified individual,” (i.e., able to perform the job 
with or without accommodation).  Instead, the legislation would place the burden on 
employers to prove that a disability discrimination plaintiff is “not qualified” even though 
Congress intended for an ADA plaintiff to bear the burden of proof that he or she is 
“qualified individual with a disability.”82  

ADAAA Expands ADA Coverage But Far Less So Than Original Legislation 

Although ADARA was a drastic overreaching rewrite of the ADA and would have 
made expansive changes to regulations governing the workplace, the bill quickly 
garnered significant bipartisan support in Congress and passage of ADARA was all but 
certain.  Even those leading House Republicans who chose not to cosponsor ADARA 
called for a compromise to fix the perceived problems with the Supreme Court’s 
interpretation of the ADA.83 Moreover, the Bush Administration sent a letter to the House 
noting that even though ADARA was too broad there was certainly room for 
compromise.84 As requests for a compromise mounted, Members of Congress saw a need 
to facilitate talks between the representatives of the disability community and the 
business community, including HR Policy Association.  The talks between the 
stakeholders began in February 2008.85     

By mid-May 2008, after months of negotiation, the disability and business 
communities informed several Members of Congress of agreements they had reached. 
The ADAAA reflects these agreements.  While the ADAAA is much better than 
ADARA, it is not perfect and members of the disability and business communities alike 
believe there are flaws in the compromise proposal.  As Rep. Buck McKeon (R-CA), the 
ranking member of the House Education and Labor Committee, commenting on the 
ADAAA aptly noted: “It’s often said that true compromise leaves no one with exactly 
what they wanted.  I expect that is the case today. There are those who fear we have 
expanded the reach of the ADA too far, and there are others who would have preferred us 
to go further.  But on the whole we have found common ground that will allow us to 
extend strong, meaningful protection to individuals with disabilities without dramatically 
expanding the law, increasing its burdens, or diluting its effectiveness.”86 The ADAAA 
fills the need to avoid a radical rewrite of the ADA, but provides a balanced approach 
that would not unduly regulate the workplace while providing adequate protection to the 
disabled.   

Impairments That Constitute A “Disability” Under House And Senate Versions of ADAAA  

The House (H.R. 3195) and Senate (S. 3406) versions of the ADAAA are almost 
identical. Under both versions of the ADAAA, prongs one and two of the definition of 
disability —“a physical or mental impairment that substantially limits one or more major 
life activities” and a record of such an impairment—would be unaffected.87  



HR Policy Association Memorandum  Page 9 

The House version, however, defined the phrase “substantially limits” as “materially 
restricts.” 88  But to avoid confusion, S. 3406 eliminates “materially restricts,” which was 
a new undefined phrase in disability law that created concerns about how courts would 
interpret it. While the phrase “materially restricts” lacks clarity, the reason for using it in 
H.R. 3195 was to reject the Supreme Court’s interpretation in the Toyota case that 
“substantially limits” means “severely restricts.”89 The House used legislative history in 
an attempt to further express the intention to reject the EEOC’s definition of 
“substantially limits” as “significantly restricts.”90 For example, the House Judiciary 
Committee Report explained, “while a limitation imposed by an impairment must be 
important, it need not rise to the level of severely or significantly restricting the 
performance of the major life activity in order to qualify as a disability.”91   

The Senate version, however, makes the same point in the statute negating the need to 
rely on legislative history. Specifically, S. 3406’s purpose provisions provide that “the 
Supreme Court in the case of [Toyota], interpreted the term ‘substantially limits’  to 
require a greater degree of limitation than was intended by Congress,”92 and that  
Congress expressly rejects the EEOC’s definition of “substantially limits” as 
“significantly restricts” as inconsistent with congressional intent, by expressing too high a 
standard.”93    

 However, the elimination of the term “materially restricts” does not change the level 
of severity of an impairment before it would considered a disability.94 In quantifying 
“substantially limits” or “materially restricts” on an impairment scale, it has been described 
publicly (including to Members of Congress and the Administration) by the negotiators of 
the compromise from the employer and disability communities as being a seven on scale of 
one to ten where one is a minor impairment and ten equals a severely restricting 
impairment. The legislative history of H.R. 3195 attempts to clarify where “materially 
restricts” is on a severity spectrum.  The House Committee Report and a joint floor 
statement by sponsors Hoyer and Sensenbrenner state: “On the severity spectrum, 
‘materially restricts’ is meant to be less than ‘severely restricts,’ and less than ‘significantly 
restricts,’ but more serious than a moderate impairment which would be in the middle of 
the spectrum.”95 Arguably, the level of severity set forth by these standards, while used to 
explain the position of “materially restricts” on the severity spectrum, would equally apply 
to the term “substantially limits” in the Senate version of the bill. However, the use of 
“severity spectrum” in the House Committee Report and Representatives Hoyer and 
Sensenbrenner’s joint floor statement was seriously questioned by the Senate Statement of 
Managers and other lawmakers. 96  Regardless, it remains to be seen exactly how the EEOC 
and the courts will apply the definition.  

But even with a statutory language rejecting the Supreme Court and the EEOC’s 
definition of “substantially limits” it would continue to exclude “[p]ersons with minor, 
trivial impairments as Congress originally intended.97 Indeed, although the ADAAA’s 
rejection of the strict and demanding standard would expand the group of individuals 
who may request a reasonable accommodation it would not open the reasonable 
accommodation door to every minor or moderate impairment as ADARA would have 
done.   
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The Functional Definition of Disability Maintained 

While the ADAAA rejects Toyota’s strict severity standard it retains the use of a 
functional definition. Under ADAAA, “a person is considered an individual with a 
disability…when the individual’s important life activities are restricted as to the 
conditions, manner, or duration under which they can be performed in comparison to 
most people.”98 This determination would continue to be made on a case-by-case basis.   

Maintaining the functional nature of the definition of disability for the first prong is 
necessary to remain true to Congress’s original understanding of the ADA. In measuring 
the severity of an individual’s condition on a major life activity, Congress intended that 
he or she be compared to “most people” or “the average person in the general 
population.”  The various committee reports in the 1990 enactment noted, for example “a 
person who can walk for 10 miles continuously is not substantially limited in walking 
merely because on the eleventh mile, he or she begins to experience pain because most 
people would not be able to walk eleven miles without experiencing some discomfort.”99       

The Concept of Major Life Activities Maintained and Defined But With a Wrinkle  

    The ADAAA defines the phrase “major life activity” by setting forth a non-exhaustive 
illustrative list of activities, which would constitute a “major life activity.” Such activities 
include: caring for oneself, seeing, hearing, eating, sleeping, walking, standing, lifting, 
bending, speaking, breathing, learning, reading, concentrating, thinking, communicating 
and working.100  ADAAA would simply codify these major life activities, all of which 
have been recognized by federal circuit courts and the EEOC, as major life activities.  
ADARA, by contrast, would have eliminated the need to even consider major life 
activities because any impairment, no matter how it affected an individual, would have 
been a disability. 

In addition to the activities listed above, the operation of “major bodily functions” is 
also incorporated as a major life activity by the ADAAA. Major bodily functions include, 
but are not limited to, functions of the immune system, normal cell growth, digestive, 
bowel, bladder, neurological, brain, respiratory, circulatory, endocrine and reproductive 
functions.101 An impairment can substantially limit the operation of a major bodily 
function “if it causes the operation to overproduce or under-produce in some harmful 
fashion.”102   

As noted above, under current law, the operation of bodily functions are generally 
considered a major life activity but it is framed differently under ADAAA.  For example, 
operations of bodily functions that have been considered major life activities include 
“blood cleansing and body waste processing,” “ability to perform cognitive functions,” 
and “controlling one’s bowels” among others.103  Under the ADAAA, such major bodily 
functions would be characterized as the operation of the circulatory, digestive, and bowel 
functions.  This will be a challenge for the courts as they become familiar with the major 
bodily function framework.       

No Mitigating Measures Considered Except Ordinary Eyeglasses and Contacts  

     Like ADARA, the ADAAA would overturn Sutton v. United Airlines, Inc., and its 
progeny.  The ameliorative effects of mitigating measures such as taking medicines, using 
auxiliary aids, assistive technology, prosthetics devices, hearing aids or learned 
behavioral modifications would be ignored in determining whether an individual is 
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disabled.104  In a similar vein, episodic impairments or those that are in remission would be 
considered a disability if they would substantially limit a major life activity when active 
under the ADAAA.105 

The ADAAA provides one exception to the broad prohibition of excluding the 
consideration of mitigating measures.  The bill would require courts and employers to 
consider regular eyeglass or contact lenses in determining whether an individual is 
disabled.106 However, if an employer used qualification standards, employment tests or 
other selection criteria based on uncorrected vision, it would have to show that the standard 
was job-related and consistent with business necessity.107             

ADA Qualification Standards Remain Unchanged   
     Contrary to other nondiscrimination laws ADARA would have changed the ADA 
qualification standard by flipping the burden of proof from the employee to the employer. 
By contrast, ADAAA would not alter the qualification standards and employees would 
maintain the burden to prove that they are qualified.108  Under the ADAAA, an employee 
or applicant must continue to show that he or she is a “qualified individual,” which means 
that the individual must be able to perform the essential functions of the job with or 
without a reasonable accommodation.109 This is consistent with Congress’s intent under 
the original ADA that a plaintiff bear the burden of proof that he or she is a “qualified 
individual.”110       

The ADAAA Expands the “Regarded As” Prong of the Definition of Disability    

One aspect of the ADAAA that employers will especially need to be aware of is the 
expansive nature of the “regarded as” prong of the definition of disability.  According to 
the ADAAA, an individual is disabled if he or she is “being regarded as having such an 
impairment (as described in paragraph 3).”111   

Paragraph 3 explains that an individual establishes a disability under the “regarded 
as” prong if he or she has been subjected to an adverse employment action because of a 
perceived or actual mental or physical impairment regardless of whether it limits a major 
life activity, as long as it is not minor or temporary.112  (Note, as discussed below, 
ADAAA explicitly states that employers do not need to provide accommodations under 
the “regarded as” prong, so this would only apply to terms and conditions adverse 
employment actions.) 

This would alter current “regarded as” law as interpreted by the courts.  A “regarded 
as” claimant would no longer have to establish that he or she was being perceived as 
“having an impairment” that would “substantially limit one or more major life 
activities.”113 By contrast, a “regarded as” claimant simply must establish that he or she 
suffered an adverse employment action because of an actual or perceived impairment.  
By including “actual impairments” the “regarded as” inquiry would no longer exclusively 
focus on an employer’s misperceptions.114  Indeed, a person merely has to show that he 
or she has an impairment and experienced an adverse action based on that impairment 
regardless of the employer’s perception.  

As noted above, the broad definition of “mental or physical impairments” includes 
almost any health condition. Although the ADAAA does not define physical or mental 
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impairment the legislative history provides that the broad definition promulgated —and 
discussed above— by the DOJ and EEOC should be used.115  

Practical Implications of the Broad “Regarded As” Prong of the Definition 

Because the “regarded as” prong, as amended by the ADAAA, would lower the 
burden required to establish a disability under that prong of the disability definition 
claims for discrimination based on adverse employment actions concerning the terms and 
conditions of employment (i.e., hiring, firing, promotions, demotions, compensation 
issues, etc.) will almost certainly be brought under the “regarded as” prong.  Under this 
prong, an individual can establish disability by showing that he or she has an actual or 
perceived impairment that is not minor or temporary.  A “regarded as” disability claim 
would be very similar to a discrimination claim under Title VII, Section 1981 or the 
ADEA.  In many cases, the issue of whether the individual falls within the protected class 
would be dispensed with quickly.  Then the plaintiff must show that he or she is qualified 
to perform the job and that an adverse action was taken because of the impairment.  At 
that point the employer must articulate a legitimate nondiscriminatory reason for the 
contested action.    

Significantly, an individual seeking a reasonable accommodation must use prong one 
of the definition and show that he or she has an impairment that substantially limits (i.e, 
materially restricts) a major life activity.  ADAAA explicitly states that employers do not 
need to provide accommodations under the “regarded as” prong.  Therefore, a claim for a 
reasonable accommodation would change very little. 

Statutory Limitations on the “Regarded As” Prong  

There are two very important statutory limitations that would limit this otherwise 
expansive prong.  First, the impairment cannot be transitory and minor.116  A “transitory” 
impairment has a duration (or expected duration) of six months or less.117 Examples of 
minor impairments in the legislative history include common ailments such as a cold or 
the flu.118  

Second, an employer has no obligation to even consider a request for a reasonable 
accommodation under the “regarded as” prong of the definition.119  This would reject 
certain some court decisions that have required reasonable accommodations under the 
“regarded as” prong.120  The reasonable accommodation exception “makes [it] clear that 
the duty to accommodate or modify arises only when an individual establishes coverage 
under the first or second prong of the definition.”121  Thus, “regarded as” discrimination 
claims may only address discrimination in the terms and conditions of employment (i.e., 
terminations, demotions, failure to hire or promote, etc.).  

Finally, as noted previously, a “regarded as” plaintiff still must prove that he or she is 
qualified as well as establishing the merits of the discrimination claim.122 

Congress’s Original Understanding of the “Regarded As” Prong 

While the change to the “regarded as” prong of the definition of disability is a 
departure from current law, some have argued it is consistent with what Congress 
originally intended.123  For example, the Judiciary Committee’s Report on the ADA 
provides that “if a person is disqualified on the basis of an actual or perceived physical or 
mental impairment, and the employer can articulate no legitimate job related reason for 
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the rejection, a perceived concern about employment of persons with disabilities could be 
inferred and the plaintiff would qualify for coverage under the ‘regarded as’ test.”124  
Likewise, the House Education and Labor Committee Report noted that an employer’s 
negative attitude regarding an individual’s condition would be sufficient to constitute a 
disability under the “regarded as” prong.  “A person who is excluded from any basic life 
activity, or is otherwise discriminated against, because of a covered entity’s negative 
attitudes toward that persons impairment is treated as having a disability.”125 Examples of 
such discrimination include an employer refusing to hire someone “because of a fear of 
‘negative reactions’ of others to the individual,” or if a restaurant (a public 
accommodation) refused to admit “a person with cerebral palsy because of that person’s 
physical appearance.”126 The courts, however, have generally disregarded such legislative 
history and strictly applied the text of the ADA, which required that to be disabled under 
the “regarded as” prong an individual must have been “regarded as having an 
impairment” that substantially limits a major life activity.” 

That said, the aforementioned legislative history provides some support for the 
argument that Congress intended negative attitudes or actions taken against an individual 
because of his or her actual or perceived impairment to be sufficient to satisfy the 
“regarded as” prong.  The rationale for this legislative history was articulated by the 
Supreme Court in School Board of Nassau County v. Arline,127 a Rehabilitation Act 
case.128 The Court noted that even though a person’s impairment may not in fact 
substantially limit any major life activity, the reaction of others may prove just as 
disabling.129  The Court ruled that by including the “regarded as” prong as part of the 
definition of disability , “Congress acknowledged that societies’ accumulated myths and 
fears about disability and diseases are as handicapping as are the physical limitations that 
flow from actual impairment.”130  Indeed, the EEOC regulations indicate that 
employment actions based on fears or stereotypes may very well constitute 
discrimination. The regulations state, “if an individual can show that an employer or 
other covered entity made an employment decision because of a perception of disability 
based on ‘myths, fear or stereotype,’ the individual will satisfy the ‘regarded as’” prong 
and “if the employer cannot articulate a nondiscriminatory reason for the employment 
action, an inference that the employer is acting on the basis of ‘myth, fear or stereotype’ 
can be drawn.”131  

Conforming Amendments & Agency Authority 

In addition to not defining the terms “physical or mental impairments,” “substantially 
limits,” and “major life activities” Congress did not give any agency the authority to issue 
regulations interpreting the definition of disability.132 Even so, the EEOC issued 
regulations defining these terms but because of Congress’s failure to grant regulatory 
authority the burden of interpreting the definition of “disability” was ultimately left to the 
federal courts.  

The ADAAA rectifies Congress’s failure to grant authority to the relevant agencies to 
issues regulations interpreting the definition of disability.  For example, the EEOC would 
have the authority to issues regulations under Title I and the Attorney General would 
have authority to issue regulations under other titles such as Title III. Because agencies 
would have authority to issue regulations, courts should generally give deference to the 
agency’s interpretations.  
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The bill would also conform the definitions of Section 7 of the Rehabilitation Act of 
1973 to those set forth in the ADAAA.      

III.    Conclusion 
     Even though the ADAAA would expand current law, it is a far narrower expansion 
than was contemplated by ADARA and advocated initially by the disability rights 
community. The bill represents a true compromise in that neither the business community 
nor the disability rights community is completely satisfied with it, yet both acknowledge 
that it achieves a balance between adequate protections for the disabled and maintaining a 
workplace unencumbered by excessive regulation.    
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